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ABSTRACT

Timely permanency for foster children has been an unrealized goal in

INTRODUCTION

Since passage of the original
federal legislation authoriz-
ing intense court oversight
of the foster care system
in 1980, many courts have
been unable to meet the
timeframes established by
Congress and state legisla-
tures. As a result, many fos-
ter children and their parents have waited for resolution
of their cases and for permanency for inordinate periods
of time.

This paper will suggest ways to attain the elusive
goal of timely permanency for foster children. First, it
will summarize the legal framework established by fed-
eral and state legislatures. Second, it will describe the
phases of a child protection case as it proceeds through
the juvenile dependency court,! including both state
statutory guidelines and the federal time frame. Third,
it will address the importance of timely permanency
for children removed from their homes by the state.
Fourth, it will discuss the history of case management
in child protection cases, focusing particularly on the
ethical canons that address judicial responsibilities
relating to timeliness. Fifth, it will discuss the Children
and Family Service Review process and its relevance to
court oversight of foster children. Sixth, the paper will

our nation’s juvenile courts. The goal of timely permanency is a legal
mandate, it serves the needs of families, it is consistent with evolving
case management standards, it is required by the Canons of Judicial
Ethics, and it serves the best interests of children. Judges must take a
leadership role within their courts to reduce delays in child protection
courts. Through a series of changes including legislation, court rules,
case management techniques, and judicial control, timely permanency
for foster children can be achieved.

discuss data indicating that
juvenile dependency courts
across the country are failing
to meet statutory time limits
particularly at the beginning
of the court process. Seventh,
it will make suggestions to
help judges, legislatures, and
court systems achieve timely
permanency for children.
Finally, the paper will discuss the changing role of the
juvenile court judge and how judges must become lead-
ers if foster children are going to achieve timely perma-
nency. Potential delays occur at every stage of a child
protection case, but this paper will focus upon the most
important stages of these proceedings, the front end of
child protection cases.

The paper concludes that the nation’s juvenile
dependency courts have failed to achieve timely per-
manency for abused and neglected children. With a few
notable exceptions, most juvenile dependency courts
do not take early and aggressive steps to address the crit-
ical needs of children and their families. Sadly, children’s
cases languish at every step of the dependency court
process. This paper will focus upon the crucial front
end of the legal process from the shelter care hearing
to the completion of adjudication and disposition. The
paper will highlight reasons why delays are detrimental
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to children and families and will propose recommenda-
tions for improving practice while following both the
spirit and letter of the law.

The paper will also explain why it is important to
focus upon the early stages of child protection proceed-
ings. It answers questions often posed about troubled
families—Why is it not preferable to allow these cases
all the time necessary to resolve the complex legal and
social issues before the court? The paper will offer legal,
developmental, administrative, ethical, and practical
answers. It will explain that early and intensive attention
by the juvenile court is the legal standard for both the
federal and many state courts, that the developmental
needs of children require immediate attention to their
care and custody, that court administrative best prac-
tices increasingly stress court control of caseflow man-
agement, that judicial ethics require courts to dispose
of cases diligently, and, finally, that early, intensive efforts
by the juvenile court will result in better outcomes for
children and their families.

I. THE LAW REGARDING TIMELY
PERMANENCY

The Adoption Assistance and Child Welfare Act of
1980 (the 1980 Act)? was the first federal law authoriz-
ing comprehensive judicial oversight of child protection
cases. Enacted in response to widespread criticisms of
the country’s child welfare system, this federal legisla-
tion addressed the need to protect children and the
policy of preserving families.3 The 1980 Act attempted
to balance child protection with the need to give fami-
lies fair opportunity to regain custody of their children
if removed from parental care. It recognized a child’s
need to have a permanent home within a reasonable
time. Congress designated the nation’s juvenile courts
to oversee actions taken by social service agencies on
behalf of abused and neglected children by intensifying
both the frequency and the nature of judicial review.
Neither courts nor social welfare agencies welcomed
this new arrangement, the former seeing oversight as
not being legal work and the latter reluctant to have the
court system oversee their actions.4

After 1980, legislation in all 50 states implemented
some or all of the federal law.The state laws ran parallel
to the federal law: Provide child safety, give parents an
opportunity to have their children returned to them,

and achieve timely permanency for children who are
removed from parental care.> The 1980 Act originally
defined timely permanency as a permanent home with-
in 12 months, with a possible extension of 6 months.®

In 1997, Congress modified the earlier Act. The
lawmakers were concerned that state courts were
over-emphasizing parents reuniting with children, no
matter how long it took.” This resulted in children not
receiving timely permanency.® Congress took signifi-
cant action, passing the Adoption and Safe Families Act
(ASFA) in 1997. ASFA modified the 1980 Act in impor-
tant ways, stressing that timely permanency must follow
federal timelines and emphasizing adoption as the pre-
ferred permanent plan when return to the parents could
not be accomplished in a timely fashion. ASFA reduced
the timelines for permanency to one year, and added
new provisions addressing the need for permanency for
foster children who had been under the jurisdiction of
the juvenile court for 15 of the previous 22 months.? As
with the 1980 Act, all state legislatures passed legislation
conforming to ASFA.10

The federal government originally decided to enact
legislation regarding foster children for several reasons.
Congress found that too often, states unnecessarily
removed abused and neglected children from parental
care and devoted insufficient resources to preserving
and reuniting families. Too often, children not able to
return to their parents “drifted” in foster care and never
found a permanent home.!! Congress concluded that
children need permanent homes, preferably with their
own parents, but with another permanent family if
return to a parent is not possible within a reasonable
time. Under the 1980 Act, a permanent placement could
be with a parent, in an adoptive home (after termination
of parental rights), with a legal guardian, or with a rela-
tive. Congress’ clear intent was to end foster care drift
and establish a system that ensured that foster children
would be provided permanent homes in a more timely
fashion.12 Unfortunately, the numbers of children in
foster care between passage of the 1980 Act and 2007
have grown from approximately 250,000 to approxi-
mately 500,000.13 The well-being and plight of foster
children continues to be a national issue.!4 To clarify
why more children than ever await permanency, one
must examine the path a child protection case takes
through the court system.
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ll. THE LEGAL STAGES OF CHILD
PROTECTION CASES

A. State Laws

To understand the legal environment in which timely
permanency must occur, this section describes the legal
stages of a child protection case, including a summary
of the issues the court may have to decide at each stage.
Child protection cases usually begin with a child abuse
or neglect report from a hospital, a school, or other com-
munity source. After receipt of a report, the local child
protection services agency must investigate to determine
whether state intervention is necessary.l> In the most
serious cases, CPS16 may remove the child from parental
care and initiate legal proceedings in the juvenile depen-
dency court.!7 The filing of legal papers (petitions) starts
the legal process.

Many state legislatures have designed an expedited
process for child protection cases. After removal, CPS is
mandated to file the petition usually within a day or two
of removal.18 The first court hearing (the shelter care hear-
ing) most often is mandated to occur within a day or two of
the removal.19 At that hearing the court must,among other
things, appoint counsel for the parents; appoint counsel
and/or a guardian ad litem for the child; serve the parents
with a copy of the petition; explain the proceedings to the
parties including the rights that the parents have in a child
protection case; inquire about any Native American heri-
tage in the family; determine paternity; determine whether
CPS has provided reasonable efforts to prevent removal of
the child; determine whether the state has demonstrated
probable cause that the alleged abuse or neglect occurred;
decide whether the child should be removed from one or
both parents and, if so, where the child should be placed;
and, finally, decide what contact the parents and other
family members may have with the child pending further
hearings. With so many important issues to address, it is
easy to understand why the shelter care hearing is consid-
ered critical in a child protection case.20 In fact, until these
issues are resolved, further movement toward resolution of
contested issues may not be possible.

Mandating that the shelter care hearing occurs within
a day or two from the removal of the child makes it clear
that the legislature treats removal as an emergency.2!
The statutory scheme acknowledges that removal is an
extremely serious form of state intervention that demands
immediate judicial oversight. The short time frame also
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places a great deal of pressure on CPS to locate and give
notice to the parents and other family members, to prepare
and file the petition, and to collect and prepare the evi-
dence and supporting documentation that will be required
at a shelter care hearing. Some of these tasks, in particular
locating parents, can be challenging. CPS frequently deter-
mines that one or both parents are in custody or are miss-
ing, and often the identity of the father is unknown.

The next stage in the legal process is the adjudicatory
or factfinding hearing when a judge determines whether
the facts alleged in the petition are true. This is the trial
stage of child protection proceedings when the parents
and child may demand that evidence be produced to
prove that the allegations are true. State laws differ greatly
on when the adjudicatory hearing must take place, with
some states mandating that the hearing take place within
three weeks (15 court days) of the shelter care hearing,22
others permitting the hearing to take place 90 days or
more after the shelter care hearing,23 while still others
have no statutory time limits at all.24 At an adjudicatory
hearing, the parents have a right to see, hear, and question
the witnesses who have knowledge of the facts of the case,
to present their own evidence, and to testify. In most cases
there is no trial as the parents admit to the facts contained
in the petition or some modified version of these facts.2>

If the court finds the facts alleged in the petition to
be true,2° the next step is the dispositional hearing. Here,
the court has the authority to decide what action, if any, to
take on behalf of the child. The court’s options range from
taking no action and returning the child to the parents’
care, to placing the child in state care, and removing her
from parental care. State laws vary on the timing of the dis-
positional hearing. Some mandate that it must take place
within a few days after the conclusion of the adjudicatory
hearing, and others permit it to be held as long as 30 days
from the adjudication.2” In practice, the time range is great.
Dispositional hearings can take place immediately after the
adjudicatory hearing or weeks or even months thereafter.

In many cases petitioned in the juvenile dependency
court, the court finds that some version of the facts in the
petition are true, places the child under the court’s protec-
tion, removes the child from parental care and control,
places the child in the home of a relative or in foster care,
and orders the parents to participate in services to address
the issues that brought the child to the attention of the
authorities.28 The court must then monitor the progress of
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the case until the child is placed in a permanent home. A
permanent home can be a reunification with one or both
parents, adoption after termination of parental rights, a
legal guardianship, or placement with a relative. The child
may be placed in a foster home, a group home, or a private
institutional placement, but these options are not consid-
ered to be permanent homes under the law.29

Legislation and court practice regarding the monitor-
ing of children in out-of-home care varies greatly from state
to state. In some states, the court reviews child protection
cases frequently after the dispositional hearing. Court hear-
ings may take place within 30 or 45 days after the dispo-
sitional hearing and every few months thereafter. In other
states, the court will hold a review at 6 and 12 months.30
Still other states rely on Foster Care Review Boards
(FCRBs) to monitor the child’s case.31 FCRBs are federally
authorized and statutorily created panels of trained citizens
who receive progress reports from the agency and hold
administrative hearings to:

“...determine the continuing necessity for and
appropriateness of the placement, the extent of
compliance with the case plan, and the extent of
progress which has been made toward alleviating
or mitigating the causes necessitating placement
in foster care,and to project a likely date by which
the child may be returned to the home or placed
for adoption or legal custody.32

The purposes of these reviews, whether a court
hearing or an FCRB hearing, are to check on the child’s
well-being and the status of her placement; to review the
progress that each parent is making with regard to the plan
created by CPS and approved by the juvenile dependency
court; to ensure that CPS is providing timely and appropri-
ate services to each parent and to the child; and to check
to see that all parties are carrying out other court orders
including visitation.

A sense of urgency should prevail throughout these
proceedings. A child’s future is at stake—parental rights
may be lost, and the time is short—one year and possibly
only six months.33

As the name suggests, the hearing that determines
the child’s permanent placement is the permanency
planning hearing. State legislatures have different statu-
tory schemes for when these hearings must take place,
but usually they are scheduled 12 or 15 months after
the shelter care hearing. In some statutory schemes the

permanency planning hearing can occur as late as 18
months from the shelter care hearing. At the permanency
planning hearing the court must adopt a permanent plan
for the child. As indicated above, the plan can be return
to a parent, adoption preceded by termination of parental
rights, legal guardianship,34 or placement with a relative.
In practice, the court places many children into foster,
group, or institutional care.35

Depending on the outcome of the permanency plan-
ning hearing, the court will set the next legal hearing.
If the court has returned the child to a parent, the next
hearing may be to review the progress of the parent and
child. Or the court may dismiss the case, believing that
court and agency supervision is no longer necessary. If
the court has ordered adoption as the permanent plan,
the court will order commencement of legal proceedings
to terminate parental rights so that the child is freed for
adoption.30 The legal process for guardianship is similar
to that for adoption. If the court has ordered that the
child be placed permanently with a relative, the court
may dismiss the case or continue to review the child’s
status in that placement depending on state law.37 If the
child is placed in foster or group home care, in all states
the court or FCRB must monitor the child’s progress until
the child is placed in a permanent home or emancipated.
The court must hold additional permanency planning
hearings for any child in foster or group home approxi-
mately every 15 or 18 months.38

There may be an additional stage in a child protec-
tion case, an appeal or extraordinary writ.39 Each of the
parties may challenge trial court rulings at any stage of
the case. Additionally, most states confer a right to have
appellate counsel represent an indigent party, usually a
parent or child.40

In summary, a child protection case starts with the
filing of a petition on behalf of an allegedly abused or
neglected child. In most states, the court holds a shelter
care hearing within a few days, an adjudication hear-
ing within a few weeks or months, and a dispositional
hearing simultaneously with or a few weeks after the
jurisdictional hearing. Review hearings are held there-
after, either by the court or by an FCRB, and a perma-
nency planning hearing is held at 12, 15, or possibly 18
months. Thereafter, legal action is taken to complete the
permanent plan, unless the child is placed in foster or
group home care, in which case the court must continue
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to monitor the child’s case until a permanent plan is
adopted or the child is emancipated. Final decisions may
depend on the results of appellate or extraordinary writ
action if taken by one or more of the parties.

B. The Federal Time Frame for
Child Protection Cases

Complicating the achievement of timely permanency
is the fact that federal law has established separate time-
lines for some stages of the child protection legal process,
and that these timelines differ from those adopted by
most states.4! Under federal law, a child is considered
to have entered foster care on the earlier of two dates:
(1) the date of the first judicial finding that the child has
been subjected to child abuse or neglect (completion of
the adjudicatory hearing); or (2) 60 days after the date on
which the child is removed from the home.42 For courts
that complete the adjudication hearing within 60 days of
removal, the permanency clock starts at the completion
of the hearing, but for the states that complete their adju-
dication hearings after 60 days, the federal permanency
clock has already started running. Future review hear-
ings, including the permanency planning hearing, must
be scheduled from the federally established date that the
child entered foster care.43

Delayed determination of the jurisdictional facts can
profoundly affect the entire child protection process.
Parents may still be contesting the factual basis of the
state intervention. They may be resistant to participation
in services until the facts have been established. Social
workers may be continuing their investigations in prepara-
tion for an anticipated trial or other contested proceeding.
Attorneys may be in a trial mode rather than steering their
clients toward services. Most importantly, the child is wait-
ing to learn where she will be permanently placed.

lll. THE IMPORTANCE OF TIMELY
PERMANENCY

When hearings are delayed, children and fami-
lies suffer.When hearings are delayed, the courts
are not in compliance with the law. But with
caseloads averaging 1,000 for judges and 270
for attorneys, delays are far too common. 44

Timeliness is important in child protection cases
because children have a different sense of time than
adults.45 A week or a month is only a small percentage
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of an adult’s life, but that same time is a large part, even
the majority, of a child’s life. Additionally, as we know
from our everyday experience, children can’t wait.They
cannot wait for Christmas, for their birthday, for any-
thing that is important. Since children have not learned
to anticipate the future, they cannot manage delay.40 An
infant or toddler cannot “stretch his waiting more than
a few days without feeling overwhelmed by the absence
of parents,” while for most children under five years of
age, the absence of parents for more than two months
is “equally beyond comprehension.”4” Thus, child devel-
opment experts argue that “procedural and substantive
decisions should never exceed the time the child-to-be-
placed can endure loss and uncertainty”48

It is clear from the legislative history and statutory
schemes that the federal and some state legislatures
understood some of these child development prin-
ciples when they wrote the child protection statutes.
Language from these statutes emphasizes these consid-
erations. In the federal law, for example, 42 U.S.C. sec-
tion 675 (5)() states that the case must move forward
expeditiously.

A child shall be considered to have entered fos-

ter care on the earlier of

(1) the date of the first judicial finding that
the child has been subjected to abuse or
neglect; or

(i) the date that is 60 days after the date on
which the child is removed from the
home.49

Some state laws also emphasize the importance of
timely judicial hearings. For example, the Illinois legisla-
ture enacted the following language in that state’s child
protection statute:

Purpose and Policy—The legislature recognizes
that serious delay in the adjudication of abuse,
neglect, or dependency cases can cause grave
harm to the minor and the family and that it
frustrates the health, safety and best interests
of the minor and the effort to establish perm
nent homes for children in need.>0

Most states have time standards for the completion
of adjudication at 60 or 90 days from the filing of the
petition,>! but some states have shorter time standards.
Nevada,32 Idaho,33 Arkansas,34 Virginia,55 Ohio,36 New
Hampshire,57 and Maryland>8 legislatures set the adjudi-
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catory hearing at 30 days, while California schedules the
hearing at 15 court days for children who were removed
from parental care at the shelter care hearing, and Texas
statutes declare that the “adversary hearing” must take
place within 14 days.>9 Pennsylvania law requires the
adjudicatory hearing to take place no later than 10 days
after the petition is filed.®0 Moreover, in Pennsylvania, if
the hearing is not held within the 10 days, the child must
be returned to the parents.®! The California legislature
enacted laws to hold courts to the strict timelines when
it wrote a code section entitled “Continuance of Hearing
Under This Chapter’©2 where the legislature stresses
the importance of reaching timely decisions regarding
minors removed temporarily from their homes.

...that no continuance shall be granted that is
contrary to the interest of the minor. In consid-
ering the minor’s interests, the court shall give
substantial weight to a minor’s need for prompt
resolution of his or her custody status, the need
to provide children with stable environments,
and the damage to a minor of prolonged tem-
porary placements.%3

These shorter time standards are consistent with
statements in the nation’s most important child abuse
and neglect policy document, NCJFCJ’s Resource
Guidelines:%4 “Because of the traumatic effect of remov-
al of a child from the home it is essential that the adjudi-
cation hearing take place as soon as it is practical”6>

Unfortunately, it is necessary to point out that
not all states have created time standards for juvenile
dependency cases,% and some have statutory timelines
beyond 90 days.®” Moreover, as will be discussed in
Section VI, infra, courts in many states with time stan-
dards have been unable to meet those standards.

Early and intensive attention to child protection
cases will also benefit parents. At the outset of child
protection cases, parents are typically distraught over
removal of their child and are sometimes amenable at
least to consider addressing the issues that led to the
removal. They must be given an early opportunity to
understand the gravity of the legal situation they are
facing, must be given access to competent counsel to
advise them of their rights, and must hear from a judge
about the urgency of the legal proceedings. Months
later, the emotional ties to their children may not be as
immediate, parental frustration with the process may

have increased, or the problems with day-to-day living
may have replaced their feelings of urgency regarding
their children.

I think we can all agree that the longer it takes
to engage parents, the less likely family reunifica-
tion is a viable goal and plausible outcome.®8

IV. THE COURTS, DELAY, AND CASE
MANAGEMENT

A. Delay in the Legal System

One of the most profound and intractable prob-
lems in child welfare litigation is that of delay.6?

Delay is endemic in the legal system.The law is a
deliberate process, governed by statutes, rules, tradi-
tions, and the legal culture. Legal issues can be com-
plex, and the law expects attorneys to prepare for and
present the evidence and arguments for the party they
represent. The formal nature of legal proceedings and
the numerous parties and their attorneys often means
that the case is not ready to proceed. Someone may be
ill, someone may be delayed or involved in another legal
proceeding, someone may not be prepared to proceed,
or someone may not want to proceed and may use tac-
tics to delay the legal process. In all of these situations
a party may ask for a continuance of the proceedings. A
continuance is a legal order that sets the legal proceed-
ings over or adjourns the case to a different date. It is a
primary reason for delay in the court process.

In child protection proceedings, the likelihood of a
continuance is greater than in most legal proceedings.
With four or more parties (the parents, the child, and
the agency), and complex legal and social issues, often
one party will ask for a continuance.”’® A continuance
by definition delays the timely advancement of the
case. Furthermore, it makes the hearings more stressful
for those coming to court. Issues concerning the care,
custody, and control of children are highly charged, and
dealing with delays takes its toll emotionally.

One study indicated that the five most frequent
reasons for a continuance request are a late or miss-
ing report by the social worker, an incarcerated parent
who has not been transported, the lack of notice or
late notice to a parent or legal caretaker, a stipulation
or agreement among the parties, and an unavailable
attorney.”’! Often new information arrives just as child
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protection proceedings are scheduled to take place,and
one or more of the parties will ask for a continuance
to read the new report and prepare a response to the
statements and information contained in it. In few other
types of cases are there so many factors that can disrupt
and delay the timely movement of cases.

B. Caseflow Management, Ethics, and the Courts
1. Caseflow Management

Only in the past few decades has the judicial branch
addressed issues relating to caseflow management and
delay reduction.”’? Caseflow management concerns the
scheduling of cases within the court system, the alloca-
tion of judicial resources to cases, and the procedures
used by the court to dispose of cases.”3 In spite of the
adage “justice delayed is justice denied,” the common
law view was that trial judges should have no interest
in the pace of civil litigation; instead the parties should
control the progress of the litigation.”4 Roscoe Pound
stated this passive judicial concept in 1906:

[Iln America we take it as a matter of course that
a judge should be a mere umpire, to pass upon
objections and hold counsel to the rules of the
game, and that the parties should fight out their
own game in their own way without judicial
interference. We resent such interference as
unfair, even when in the interests of justice.”>

In the past 30 years, leaders in the judicial branch
have concluded that the courts need to be actively
involved in the management of all cases that come
before them.”¢ Although it was once considered no part
of the judicial duties of the “dispassionate magistrate,”
caseflow management has now become an accepted
aspect of court administration.”’” In the 1980s, the
National Center for State Courts and the American Bar
Association wrote a number of case processing time
standards.”® Central to these standards is the notion
that delay reduction is a goal for court systems, and that
“the leading cause of delay has been the failure of judges
to maintain control over the pace of litigation.”79 Thus,
a new role for judges has evolved: To become active
administrators who deal with the expanding caseloads
facing the modern judiciary.80

Eradicating delay depends on adherence to this
one axiom:The court must take the initiative to
eliminate the causes of delay.8!
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Underlying the judicial concern for case manage-
ment are several principles:

First, judges have taken control of the movement of
cases through the court system. This commitment
includes the concomitant growth of the role of the
court administrator and other court staff who focus on
case management, calendaring, and data collection.

Second, courts and legislatures have developed time
standards for the completion of different types of cases.

Third, court systems have developed administrative rules
describing the ways in which cases will be managed with-
in the court system including the filing of legal actions,
the timing of appearances, trial dates, continuances, and
sanctions for those who do not follow the rules.

Fourth, courts are committed to monitoring the cases
under court jurisdiction. This has led to the develop-
ment of information and case management systems that
are able to inform the court about the numbers of cases
within the court system, the time that each case has
been in the system, and the status of each case.

Fifth, courts have begun to experiment with different
court structures in order to better manage caseloads.
For example, courts have used individual calendar-
ing, unified family courts, specialized court divisions,
and other structures in an effort to manage cases
more effectively.

When first created, case processing time standards
in most states focused upon the dockets that took
most of the court’s time, criminal and general civil
matters. Smaller civil dockets, such as matters relating
to divorce and juvenile court, were sometimes added,
but often as an afterthought. Matrimonial and juve-
nile cases had to do with “family matters” and did not
receive much attention.

It took juvenile court experts approximately 10
years to weigh in with their own time standard policy
recommendations for juvenile dependency cases. The
National Council of Juvenile and Family Court Judges
first published time standard recommendations with
the Child Dependency Benchbook82 in 1994 followed
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by the Resource GuidelinesS3 in 1996.84 These publica-
tions stressed the importance of time standards in juve-
nile dependency cases, noting that these procedures
will “bring cases to disposition within a short time
period with relatively few court appearances”85

Some states responded to the recommended stan-
dards by adopting administrative or judicial rules for
the completion of different types of cases. Such rules
are binding on trial judges.8¢ On the whole, however,
states were slow to adopt time standards for juvenile
dependency cases.

Caseflow management of juvenile dependency
cases presents complex issues far beyond those of typi-
cal civil cases. Disposition in typical civil and criminal
cases refers to the conclusion of the case—the judg-
ment in a typical civil case or the sentencing in a crimi-
nal matter. Disposition in a juvenile dependency case
marks the completion of one of the earlier stages in the
life of a case and the beginning of a process to achieve
a permanent home for the child, whether permanency
occurs through rehabilitation of the parent and return
of the child or by the court establishing an out-of-home
permanent plan such as adoption, guardianship, or other
permanent placement. Moreover, as we saw in Section
I11, the purpose of juvenile dependency proceedings—to
address the needs of abused and neglected children—is
child focused, unlike mainstream civil cases.

2. Ethical Considerations Regarding Delay
Reduction

Paralleling the development of caseflow manage-
ment rules and protocols have been the Canons of
Judicial Conduct, and, in particular, Canon 3,87 which
states “[a] judge shall perform the duties of judicial
office impartially and diligently.” (emphasis added).The
sub-parts of Canon 3 instruct judges to “dispose prompt-
ly of the business of the court,’88 “promptly dispose of
their court’s business,”8® and ensure the diligence of
other court officials subject to the judge’s direction and
control.29 Judges, then, have both administrative and/or
legislative rules regarding caseflow management as well
as ethical imperatives regarding their administrative
oversight duties.

Several states refer to the Canons of Judicial Conduct
regarding the prompt resolution of cases. West Virginia
Rule of Court 16.01 refers both to its state constitutional

mandate that “justice shall be administered without sale,
denial or delay” and Canon 3-(8) of the Code of Judicial
Conduct, “[a] judge shall dispose of all judicial matters
promptly, efficiently, and fairly,” and mandates that the
state courts adhere to the time standards declared by
the West Virginia State Court Rules.®! The Utah Judicial
Conduct Commission and the Utah Supreme Court
relied upon Code of Judicial Conduct Canon 2A in find-
ing that a judge failed to hold child welfare adjudication
hearings in a timely manner and holding cases under
advisement for more than two months thus bringing
“judicial office into disrepute”92

V. THE CHILDREN AND FAMILY
SERVICE REVIEWS AND PROGRAM
IMPROVEMENT PLANS

Still another reason to be concerned with timely
permanency and other issues relating to the outcomes
for children in the child protection system is the federal
effort to monitor progress by each state welfare agency
to achieve the goals of safety, permanence, and well-
being for all children in the child protection system.93
The Department of Health and Human Services (HHS)
Administration for Children and Families (ACF), through
its Children’s Bureau, has primary responsibility for
administering laws passed by Congress relating to child
welfare and, in particular, for oversight of federal fund-
ing to states for child welfare services under Titles IV-B
and IV-E. ACF has identified five basic principles guiding
child welfare services in the states:

The child’s safety is the paramount concern.

Foster care is a temporary setting, not a place for
children to grow up.

Permanency planning efforts for children begin as
soon as a child enters care and are expedited by
providing services to families.

The child welfare system must focus on results and
accountability.

Innovative approaches are necessary to achieve the
goals of safety, permanency, and well-being.94

ACF intends to determine whether these goals are
being achieved through a process known as the Children
and Family Service Reviews (CFSRs) and Program
Improvement Plans (PIPs). The CFSRs examine state
child welfare outcomes on a variety of scales intended
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to determine the how children under the supervision
of state child welfare agencies are faring. Beginning in
2001, the CFSR process has examined outcomes for
children in every state using national data measures
focusing on safety, well-being, and permanency.?> Each
state responded to its CFSR results by writing a Program
Improvement Plan designed to address the weaknesses
in its child welfare system. Now, in 2007, a second
round of CFSRs is beginning. In the second round the
hope is that each state has made progress through the
implementation of its PIP. Penalties may be assessed for
failures to meet the CFSR minimum standards,? but the
process will be ongoing with the Children’s Bureau con-
tinuing to monitor deficiencies in agency performance
in future years.

One challenge for state agencies involves measures
that are beyond their control. For example, timeliness of
reunifications, timeliness of adoptions, and timely per-
manency are all measures that depend, in part, on court
performance.The agency may perform well in accessing
services, locating placements, and providing support for
children and families, but the “timeliness” outcome may
not meet federal standards and the state agency may
stand to be penalized if the child’s case is delayed in the
court process.

It is has been somewhat ironic that in most of the
literature describing the CFSR and PIP process, courts
have not been mentioned.97 With significant legislative
responsibilities overseeing the child protection system
and a court process each child and family experiences,
courts should have been an integral part of CFSRs from
the beginning. Juvenile judges have been involved in the
CFSR process in some states, but judges generally have
not participated in the CFSRs.?8 One reason has been
a lack of understanding about how the executive and
judicial branches are intertwined in the CFSR process.
Many judges wonder why the judicial branch should
be involved with executive branch activities. There are
several answers. This paper has explained that the goal
of achieving timely permanency for children is a legal
mandate, that it serves needs of families, that it is consis-
tent with case management standards, that it is required
by the Canons of Judicial Ethics, and, above all, that it
serves the best interests of children. Additionally, states
face economic penalties for failure to achieve timely
permanency goals. If courts do not follow the law and

Judge Leonard P. Edwards

meet federal timeliness standards, the federal govern-
ment may sanction the state’s executive branch. Thus,
efficiently operated juvenile courts are necessary for
child welfare agencies to succeed in their PIPs. As one
commentator said, “[i]t makes no sense to penalize the
child welfare system for what courts can or can’t accom-
plish with no funding.9? Joan Ohl, Commissioner of the
Administration for Children, Youth and Families, 190 has
taken steps to engage the courts in the CFSR/PIP pro-
cess.101 The results of these efforts will be seen in the
years to come.

VIi. DELAYS IN THE NATION’S JUVENILE
DEPENDENCY COURTS

Data nationwide indicate that many juvenile depen-
dency courts are failing to achieve timely permanency
for foster children.102

One of the main reasons that permanency is
not being achieved timely is that often these
hearings are simply not being held within
twelve months.103

Even though some states have rigorous statutory
time frames for completing the adjudication, these stat-
utes do not appear to be enough. It seems that either the
local legal culture or overwhelming caseloads result in
delayed proceedings in most courts. Legal proceedings
are delayed at each stage of the case leading to longer
times before children reach a permanent home. Many
state and local court systems have delays built into the
statutory framework that governs these cases, and other
courts do not move these cases along expeditiously.

Some of the most significant delays occur between
the shelter care hearing and the adjudicatory hearing.104
Much of the delay occurs because state statutes autho-
rize the holding of the adjudicatory hearing months
after the shelter care hearing,195 while some states have
no statutory guidelines.106 In some states, regardless of
the statutory mandates, the court views the statute as a
goal, not as a mandate.107

Close examination of some state court operations
reveals that timeliness varies greatly from district to
district or county to county even within the same state.
For example, a California study found that courts vary
widely in the timeliness of their adjudicatory hearings.
In the three juvenile courts examined in one study
the percentage of adjudicatory hearings completed
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within statutory timelines varied from 26% to 46% to
83%.108 The statutory time limit for completing an adju-
dicatory hearing in California is 15 court days when a
child has been removed from home.199 In the state of
Washington, a study revealed that juvenile courts were
averaging from 35 to 91 days for completion of the adju-
dicatory portion of the case.!10 The statutory time limit
for completing the adjudicatory hearing in Washington
is 75 days as of 2007.111

It should come as no surprise that juvenile courts
in the same state operating under the same statutory
framework have widely different results when measur-
ing the timeliness of hearings and other issues relating
to how long foster children remain in the legal system.
The administration of the law determines how quickly
hearings will take place. The legal culture determines
whether children’s cases are treated as emergencies
or as just another sub-category of civil cases. From
observations of many juvenile courts across the United
States, it is clear that the wide variations in timeliness
are determined by the leadership of the judge, the
resources available to the court, the importance placed
on children’s cases by the judge and court administra-
tion, and similar factors.

Failure to resolve the adjudicatory issues in a timely
fashion is a major barrier to timely permanency. Because
the adjudicatory hearing addresses whether the state
has proven facts that would authorize intervention in
the family, the longer the resolution of those factual
issues takes, the longer a child remains out of parental
custody with no legal determination of the truth of
those facts. The parents sometimes disagree with the
allegations in the petition and wish to contest the mat-
ter. Psychologically, they are “fighting the case” rather
than engaging in services that might ameliorate the
issues that brought their child to the attention of CPS.
Until the issues raised in the petition are resolved, they
will not be ready to engage in rehabilitative services and
cooperate with CPS. Furthermore, the longer the child
remains in out-of-home care, the more likely that the par-
ents will give up and assume that the “all-powerful” state
has taken their child and they can do nothing about it.

All of this supports the conclusion that the adjudica-
tory hearing should take place within a 60-day period
at the outside, and preferably within 30 days.!12 That
would meet the federal standard and would put the

case in a timeframe that would give the parents a year
to address the problems that brought their child to the
attention of CPS. It would mean that the permanency
planning hearing would take place after a period of
efforts to reunify the child and the parents, but most
importantly it would indicate that the court system pays
close attention to these cases, recognizes that they are
of great importance, and ensures that there are early and
intensive efforts to address the child’s situation.

VIil. MAKING CHANGES IN THE
COURT SYSTEM TO ACHIEVE TIMELY
PERMANENCY

Timely permanency is an achievable goal. The feder-
al and some state statutory schemes may be challenging,
but they can be met, as those states with short timelines
to adjudication have demonstrated. Moreover, even
states without statutory or court guidelines can move
these cases in a much more timely fashion. However,
change is not as easy as it may sound. After all, many
courts are out of compliance with their own statutes
in case after case. No judge is comfortable participat-
ing in a court system where hearings do not comply
with statutes. Judges take seriously the command of
Canon 3(A)(5) that the “judge shall dispose of all judi-
cial matters promptly, efficiently and fairly”113 It is the
complexities of child protection cases combined with
overcrowded calendars and the inherent delays in the
legal system that lead ultimately to development of a
local legal culture that accepts delays.

Modifying the court system takes considerable
effort by the court and the professionals involved in
child protection cases. It may also take the assistance of
the state’s highest court and, on occasion, the state leg-
islature. Jurisdictions that have been able to change local
practice to hold hearings early in the court process offer
examples of how change can be accomplished.

Achieving timely permanency starts at the beginning
of the case.The work accomplished in the first few hours
and days will set the pace and tone for all that follows.114
Thereafter, the principles of sound caseflow management
will enable a court to adhere to the appropriate timelines
and achieve timely permanency.!!> The following sug-
gestions and recommendations offer ways for judges and
other court leaders to make the changes necessary to
achieve timely permanency for foster children.
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A. Time Standards and Early Resolution

1. Legislators or court leaders must establish time
standards for moving child protection cases through
the court system.!16 These time standards should
encompass a timeline for child protection cases from
the first to the last hearing.117 The shelter care hear-
ing should be an emergency hearing that takes place
within 24 to 48 hours or less of the physical removal
of the child from parental care.The adjudicatory hear-
ing should take place no more than 60 days from the
removal, although a time limit of 30 days is prefer-
able. Court leaders must examine the state legislative
scheme for any time frame, including completion of
adjudication.!18 They should encourage the legislature
to reduce the time to adjudication to 60 calendar days
or less.119 Court leaders should have no difficulty
approaching lawmakers on matters involving court
improvement. The Resource Guidelines and other
national policy makers recommend 60 days.120 Sixty
days is also the federal statutory limit.121 If no legisla-
tion exists, court leaders must work with the state’s
highest court to develop administrative rules defining
time standards.122 If that effort is unsuccessful, local
court leaders must enact local rules.

In the establishment of time standards, the legis-
lature and/or courts may wish to consider procedural
rules that provide incentives for parties to limit the
number of continuance requests or sanctions for failure
to complete specified tasks within a specified period.
Or the Commission on Judicial Performance may con-
sider timeliness in decision making as serious enough
to justify a sanction.The Utah Supreme Court removed
a juvenile dependency judge from office for failing to
adjudicate and decide cases in a timely fashion.

[W]e hold that Judge Anderson has violated his
obligations as a judge, specifically in that he
failed to hold adjudication hearings in a timely
manner, and held two cases under advisement
for a period in excess of two months. This
action constituted a pattern of disregard and
indifference to the law in violation of both
Judge Anderson’s oath of office and the Code of
Judicial Conduct....123

One commentator suggested that the parties be lim-
ited to a total number of days of continuances during the
pendency of litigation.124 Several state legislatures have

Judge Leonard P. Edwards

passed laws limiting the time for completing adjudica-
tion with the sanction of dismissal if the hearing is not
completed.125 The difficulty with mandatory dismissals,
however, is that unless there are other safeguards, the
child may be returned to an abusive or neglectful envi-
ronment.The best interests of the child must prevail.

2. Legislators and court leaders must ensure that any
legislation, administrative rule, or local court rule
emphasizes resolving the adjudication of cases before
the established time standard, whether that is 60 days
or a lesser period.126 The time standard should be
an outer limit for resolving adjudication issues, not a
starting point. Kent County (Grand Rapids), Michigan,
is an excellent example of a local jurisdiction that
sets and enforces stricter timelines than those required
by the state statute. Under Michigan law, the adjudica-
tion of abuse and neglect cases must be made within
63 days from the date the child was placed outside
the home. Kent County has set a 42-day limit and,
while the court may grant extensions for good cause,
any continuance is for only a week or two. Moreover,
the trial judge must make a record of the reasons for
any extension.127

Whether legislatively mandated or created by court
rule, time standards should not be at the expense of
quality decision making about family members’ rights.
The juvenile dependency process should not be a rush
to permanency that fails to give the parents a fair chance
for reunification. The judge must ensure that parents
receive early and appropriate services so that they have
a realistic chance to reunify with their children.

3. Juvenile court judges must accomplish as much as
possible at the shelter care hearing. The more the court
can accomplish at the shelter care hearing, the more
meaningful each hearing thereafter will be, and the
more likely that the case will be resolved early in the
court process.128 The Resource Guidelines recommend
that the shelter care hearing be scheduled for an hour
of court time.129 Many courts do not have the time
available for a one-hour hearing; however, every court
must perform the functions outlined by the Resource
Guidelines and in section II-A of this paper (see page
3) at some time.l30 Of course, to address most of
these issues, the court must appoint counsel for the
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parents and counsel/GAL for the child, and must find
that reports have been distributed and read by the par-
ties.131 If all these issues can be addressed at the shelter
care hearing, the parties will more likely be in a posi-
tion to understand the nature of the proceedings and
be able to discuss possible resolution at or before the
next hearing.

B. Early Procedures for Resolution of
Adjudication

Presiding judges and court administrators should
implement procedures that enable and encourage reso-
lution prior to scheduled hearings, and, in particular,
before the adjudicatory hearing. Several case manage-
ment tools should be considered. All of these tools are
being used by some courts around the nation. All have
had a positive impact on finding solutions for children
caught in the foster care system. Some of these proce-
dures include identifying extended family members,
having group discussions concerning the needs of the
children,132 and addressing issues while they are still
fresh in everyone’s mind. Since they all take place early
in the legal process, they are also consistent with the
children’s need for early resolution of the legal matters.

1. Court-Based Mediation

For over a decade many child protection courts
have used mediation to resolve cases early and effec-
tively.133 In child protection mediation, specially trained
neutral professionals facilitate resolution of child abuse
and neglect issues by bringing together, in a confidential
setting, the family, social workers, attorneys, and others
involved in a case.!34 Mediation’s success in family mat-
ters has been acknowledged for years by scholars and
practitioners alike.135> Mediation can be used at any
stage of the proceedings, but it is very effective in the
early stages when there is information that has not yet
been exchanged among the parties, the parties have not
become entrenched in an adversarial stance, and there
is an urgency to start working on rehabilitative plans so
that children can be safely returned to their parents.130
Furthermore, evaluations indicate that cases reach per-
manency more quickly when they are mediated.137

Some commentators have recommended that medi-
ation not be conducted where there has been domestic
violence between the parties.!38They argue that putting
the victim together with the perpetrator will result in an

unfair advantage for the batterer and that the mediation
cannot be safely managed by the mediator.

The experience in California and elsewhere indicates
that with appropriate procedures in place, mediation can
be safely and fairly conducted even when there has been
a history of violence between the parties. Twenty-five
years of practice in California has led to the development
of refined practices and procedures that address the con-
cerns expressed by the critics. These best practices have
been built into statutes and court rules.

First, mediators must meet minimum employment
and training requirements.139 Second, the court process
must screen for any history of violence between the
parties.140 If violence is detected, the law mandates
that, if detected or if the mediator decides, the media-
tor shall meet with the parties separately at separate
times.141 Further, if the mediator learns of a violent his-
tory any time during the mediation, the mediator must
ask the victim if he or she would prefer a separate ses-
sion or other safety precautions during the mediation.
Additionally, the victim may have the assistance of a
support person throughout the process.142 Finally, the
mediator may terminate the mediation at any time and
refer the case back to the formal court process.143

National experts agree with the California approach.
In 1994, the Family Violence Department of the National
Council of Juvenile and Family Court Judges wrote
Family Violence: A Model State Code.'4% The Model
Code recommends that there be no mediation where
there has been violence between the parties umnless
the court finds the mediation is provided by a certi-
fied mediator trained in the dynamics of domestic vio-
lence and the mediation service provides procedures
(such as a support person) to protect the victim from
intimidation by the alleged perpetrator!4> (emphasis
added). Evaluations of the mediation process confirm
that victims of violence and victim advocates pre-
fer appropriately conducted mediation to the formal
court process.146

The mediator’s expertise, the safety protocols, attor-
ney involvement, and the mediator’s ability to return a
case to the court process ensures that there is no power
imbalance between the parties or other complications
that might make the process unfair to one or both
parties. This also makes it possible for extended family
members to participate in the mediation as well as chil-
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dren, depending on their maturity.147 When the process
is refined as it has been in some jurisdictions, the judge
decides whether the parties participate in mediation.
The mediator working with the parties and attorneys
determines who will participate in the mediation.
Strong judicial leadership is critical for the establish-
ment, growth, and maintenance of a successful mediation
program.148 Many commentators mention that judicial
leadership is necessary to overcome the opposition to
mediation from some professionals within the child
protection system, who often prefer the traditional adver-
sarial process and resist non-adversarial alternatives.149

There was considerable resistance by all profes-
sional groups when dependency mediation was
introduced into the system, but this resistance
was short lived.150

Related to this resistance has been the reluctance of
some judges to refer cases to mediation, believing that
traditional courtroom methods are adequate and media-
tion unnecessary.151

In many jurisdictions the major drawback to full
implementation of mediation has been the lack of fund-
ing.152 Since child protection proceedings are state initi-
ated, no money is generated by filing fees. Moreover, most
parents who appear in these cases are poor and unable
to pay for mediation services, so that the court must bear
the full cost. Severe court budget cutbacks in several child
protection mediation programs in California and other
states have led to reductions in the service, while other
programs have simply closed down.153

These financial problems are counter-productive
since child protection mediation evaluations are unani-
mous that mediation settles cases, produces satisfactory
results, is preferred by clients, and provides cost avoid-
ance.154 Moreover, mediation also results in cases resolv-
ing earlier and children reaching permanency more
quickly than non-mediated cases.155

2. Second Shelter Care Hearings

Second shelter care hearings are an innovation
developed in the Multnomah County Model Court
(Portland, Oregon)156 in 1998.157 These hearings take
place from 7 to 14 days after the initial shelter hear-
ing which by state statute is held within 24 hours
of removal of the child. Court leaders developed the
second shelter care hearing because they were unable
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to collect important information at the initial shelter
care hearing and thus were unable to identify and
locate parents and resolve many of the issues that
needed to be addressed at the initial hearing.158 Under
the court’s new protocol, those present at the initial
shelter care hearing identify the issues that will be
addressed at the second shelter care hearing. Those
usually include locating parents, obtaining service,
clarifying paternity issues, ICWA (Indian Child Welfare
Act) issues, ensuring that all parents and children are
represented by counsel, and obtaining assessments or
developing safety plans for the return or placement
of the children. It is the practice in the Multnomah
juvenile court that the same parties, attorneys, social
worker, and hearing officer appear at both hearings.
The judicial officer is assigned to hear all further pro-
ceedings in the case.159

Another result of the implementation of sec-
ond shelter care hearings is that the court can now
accomplish what was intended when the Resource
Guidelines authors outlined what should be accom-
plished at the initial shelter care hearing.190 The
Resource Guidelines recommended that the court
devote one hour to fully address the issues that needed
to be resolved at the initial shelter care hearing.161
The expanded second shelter hearing has enabled the
Multnomah juvenile court to prepare adequately for
and address these issues.

One result of the second shelter care hearing has
been increased judicial continuity through completion
of adjudication. Additionally, more fathers have been
identified and in less time than before implementation,
and more extended family members have been involved
earlier in the case process than before.162 There has
been more participation by parents at the adjudication
hearing, and the time for ICWA determinations has been
shortened. Finally, professionals working in the court sys-
tem are generally satisfied with the results of the second
shelter hearing, although they state that these hearings
should be held on a case-by-case basis, indicating that
they believe in some cases they were unnecessary. 163

3. Family Team Meetings (FTM) and the District
of Columbia

In 2005, the District of Columbia developed a unique
early process that brings extended family members
together immediately after a child has been removed
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from parental care by the government and engages them
in the court process from the start of a child protection
case.104 The Family Team Meeting (FTM) program has
eight guiding principles:

a.  Family Inclusive Philosophy: Meaningful family par-
ticipation in planning and decision making.
b. Strength- and Need-Based Planning: Strengths-based

assessment and plans are vitally important.

c. Ongoing Assessment and Planning: Plans are flexible
for changing family needs.

d. Team-Based Approach: Providing assistance to chil-
dren and families requires a family inclusive team.

e. Multi-Systemic Intervention: Crucial to assessing,
planning, and providing suitable resources to chil-
dren and their families.

f.  Cultural and Community Responsiveness: Promote
involvement of the community of origin in the plan-
ning with the families and children.

g. Brief Strategic Solution Focused Intervention: Use of
flexible and easily accessible resources used to sup-
port those solutions.

h. Organizational Competence: Committed, qualified,
trained, and skilled staff, supported by an effectively
structured organization.165

Pursuant to the protocol, Family Finding!%0 tech-
niques are used immediately after a child is removed
from parental custody and before any court hearings,
and extended family members are contacted and con-
vened to address the problems facing the child and fam-
ily members.167 The family members work with agency
representatives to come up with a plan for the children,
often including placement with one of the same family
members. Evaluations indicate that the process results
in faster placements, increased placement with family
members, and fewer entries into foster care.168 The FTM
process includes legislative authorization for the court
to extend the time for the initial (shelter care) hearing
from 24 to 72 hours from removal of the child.The extra
time permits the extended family to meet and devise a
plan which is then presented to the court.1%? It does
not appear that the time extension prejudices the par-
ents—indeed, the evaluations indicate that the parents
appreciate the extra time to meet with their attorney
and to prepare for that hearing.179 Judicial officers are
also pleased with the results of the program.17!

4. Settlement and Pretrial Conferences

Some courts use more traditional methods such as
settlement and pretrial conferences to manage child
protection cases prior to adjudication.172 In 1997, the
Pima County (Tucson), Arizona, juvenile court imple-
mented a pilot project intended to improve court
practice relating to abused and neglected children.173
One critical area for innovation was the court’s effort
to “front-load” the system between removal of the child
and the dispositional phase.l74 In 1997, the Arizona
legislature had shortened the time frame for child pro-
tection cases such that the initial shelter hearing was to
be held within 5 to 7 days from the filing of the petition
(reduced from 21 days).The most important innovation
was the requirement that the court conduct a formal
pre-hearing conference immediately prior to the shelter
care hearing.175 At the pre-hearing conference, the par-
ents are advised of the initial shelter care hearing and
their rights; attorneys appear with the parents, and the
GAL appears on behalf of the child (appointed at the
time the petition is filed), and issues such as placement,
services, and visitation are discussed.

One of the results of the Pima County Juvenile Court
innovations is a shorter time to the completion of adju-
dication—from 78 days to 57 days.!70 Cases are getting
to court earlier, and the court process has become more
substantive.l”7 Parents are feeling more empowered and
have a better understanding of what is expected of them
in the reunification process.l78 Other results include
increased family reunifications, shorter times in out-of-
home care for children, and shorter times under juvenile
court jurisdiction.179 The Arizona state legislature was so
impressed with the work of the Pima County juvenile
court that they passed legislation in 1998 that required
the juvenile courts to front-load the court process in ways
similar to what Pima County had instituted.180

A number of states have implemented pre-trial hear-
ings in child protection cases.The Utah legislature has
mandated pre-trial hearings in every child protection
case.181 They must occur within 15 days of the shelter
care hearing and result in a high percentage of settle-
ments.182 The Connecticut juvenile courts have insti-
tuted a case management project that brings the parties
and attorneys together with a trained facilitator at the
time of the first hearing to determine whether the case
can be resolved. The results of this project have been
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successful in resolving a high percentage of cases.183

In Philadelphia, Pennsylvania, court improvement
efforts have included a pre-hearing conference before
every adjudicatory hearing.134 The hearings have been
successful in that agreements have been reached regard-
ing petition allegations, placement, visitation, and ser-
vices in over 70% of cases where parents appeared.185
In the District of Columbia, the presiding judge has
required that all family court judicial officers schedule
the mediation, pre-trial hearing, and trial dates within
the 45-day period following the initial hearing.186 In
Cook County, Illinois, Judge Nancy Salyers (ret.) created
a“55 Day” hearing after the temporary custody hearing
and before adjudication in order to address all issues
facing the child and family. This was a critical part of her
efforts to reduce the time to adjudication.!87 Minnesota
court rules require a pretrial conference in every case
where a denial has been entered so that settlement may
be attempted and/or issues narrowed for trial.188

Local Santa Clara County, California, rules require a
settlement conference before any contested hearing.189
This practice brings the parties and their attorneys
together usually before a judicial officer to discuss the
issues, to attempt to resolve some or all of the contested
matters, and, if resolution is unsuccessful, to clarify time
estimates and identify any problems that might inter-
rupt or slow down the trial. 190

C. Judicial Leadership in Court Management

1. Cases will move along more expeditiously only if
judges make movement a priority.191 As the leader
of the court, the judge’s attitude toward resolution
of cases will set the tone for the court system. For
example, judges should stress that child protection
cases are similar to a medical emergency at a hospital,
and urge all professionals to treat each case as such.192
Such leadership is necessary to avoid judges being part
of the problem.193

2. The court, not the attorney or the parties, must con-
trol the pace of litigation.194 As one commentator put it,
“If the court does not establish and control the pace at
which cases proceed, then who does?”195 This means that
the court must know where cases are in relation to the
time standards set by the court.196 Some courts use case
management systems while others have developed their
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own means of keeping track of cases, particularly those
that exceed statutory timelines.197 Whatever the system
employed, courts need to ensure that the case manage-
ment system that they have established tracks cases and
can inform them if they are out of compliance.

Traditionally, attorneys have controlled the pace of
litigation—prosecutors in criminal cases and plaintiffs
in civil actions. In many juvenile dependency courts the
agency has controlled movement of cases through the
system. Factors such as how long it takes a social worker
to complete a report and agency policies have set the
pace.The court can accommodate the legitimate needs
of the parties, the attorneys, and the social workers, but
ultimately, the court runs the court system including
case management. That is its responsibility.198

One method of ensuring that the court can control
the pace of litigation is to assure that judicial officers
directly control their own calendar and scheduling of
their own cases.199 This assurance gives the judicial offi-
cer full control and responsibility for the flow of cases
in his or her courtroom.

3. Judges must ensure that timeliness is a guiding prin-
ciple in the juvenile dependency court.200 To realize
this principle, judges must enforce a strict continuance
policy and avoid unnecessary continuances (set-overs) or
delays of court proceedings.20! Judges should not permit
stipulated continuances by the attorneys or other agree-
ments that the case will be set-over without individual-
ized reasons, carefully reviewed by the court.292 This can
be a burdensome and unpopular judicial task, but when
the attorneys know that the judge is strict about grant-
ing continuances, they will be less likely to ask for them
and more likely to resolve issues in a timely fashion. One
important reason why judges need to control continu-
ances is that there is a correlation between the number
of times a case is continued and the time a child’s case
remains in the court system.203

It is also true that some attorneys attempt to delay
the proceedings believing that their clients benefit
from slowing down the process. This is a carry-over
from the criminal courts where delay is a tactic often
employed effectively by defense counsel. However, in
child abuse and neglect proceedings, delay will prob-
ably not help the parents as it may persuade them that
the proceedings are not urgent. Instead, the attorneys
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should be insisting on the early delivery of services
to the parents.

Some state legislatures have begun to impose man-
dates on the juvenile court’s discretion to grant continu-
ances.204 The California legislature has discouraged the
granting of continuances, outlined the procedures that
must be followed to have a continuance motion heard,
and legislated that no dispositional hearing shall be
continued beyond 60 days from the date the child was
removed from the parent.205

One effective means of controlling a calendar is
to schedule hearings so that they are heard on the
scheduled date.290 To establish realistic trial dates, the
court must set aside enough time so the trial can start
as scheduled and allow sufficient time to complete the
trial without a continuance.207 It is well known that
once attorneys know that the trial will take place, the
chances of settlement are enhanced both at the settle-
ment conference and on the day of trial.

D. Careful Attention to Each Case—Some Nuts
and Bolts

To achieve timely permanency, trial court judges
must pay attention to the details of each case and of the
court process. By examining these details, judges can
significantly reduce the time to resolution of adjudica-
tion and disposition.

1. Courts must assure that timely notice has been served
on all parties, particularly potential fathers and Indian
tribes.208 A frequent delay in child protection proceed-
ings occurs when a father appears after six months of
court hearings or when the court learns late in the case
that the child is a member of an Indian tribe.29 These
late discoveries may cause the court process to start
over again. In some states the notice procedures are
so stringent that the case does not move forward for
months.210 A number of best practices have been devel-
oped for locating fathers.211 Consultants at the National
Center for State Courts have recommended creating a
juvenile court-based “Diligent Search Office” with one
person assigned to locate and make service on absent
parents in child protection cases. This person would
soon develop the expertise necessary to permit the
court to make predictable expectations about the time
necessary to complete service of process.212 In Kent

County, Michigan, continuances for noticing of parents
are minimized because a senior attorney has trained
children’s agency staff to complete timely reasonable
efforts searches for missing parents.213

Additionally, courts should inquire about each par-
ent’s address each time a parent appears in court.
Many parents change addresses during legal proceed-
ings, complicating the court’s efforts to notify them of
court hearings. California requires a parent to fill out an
address form that is placed in the court file. That address
is considered to be the parent’s legal address until a new
form is filled out.214

2. Judges should not continue a child protection case
because of a pending criminal case.215> On occasion
the conduct that brings the child to the attention of
child protection authorities also results in criminal
charges against one or both of the parents. In many
court systems, criminal cases proceed more slowly
than child protection cases.This often occurs because
defense counsel needs time to prepare and believes
that delay will be an advantage to the defendant. The
fact that criminal proceedings are pending is not suffi-
cient reason to delay the child protection case. Parents
can be offered some protections. In some states, the
law does not permit statements by the parent made
in the child protection proceeding to be used in the
criminal proceeding.216 In states with no such statu-
tory protection, the parent may decide not to make
any statements in or out of court in the child protec-
tion proceeding, but CPS still must prove its case.The
possible prejudice to the parent in having the child
protection case proceed before the criminal case is
outweighed by the prejudice that would attach to the
child who must wait for months and possibly years for
completion of the criminal case before her case can be
heard in juvenile court.

3. Judges should adopt a policy that whenever an adjudi-
catory hearing commences, it will continue to be heard
on successive days until completion.217 Hearings heard
piecemeal create multiple problems for the court, the
attorneys, and the parties. Between hearings memories
fade, new evidence is discovered, and unanticipated
scheduling conflicts arise. Parents become frustrated
with prolonged hearings, and children wait to learn
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about their future. Such a practice can also lead to tragic
results. As one appellate court noted,

This case presents a dramatic example of the
vital importance of timeliness in the early stages
of dependency proceedings.The petitions were
filed in early June 1999, and the minors were
detained. It was not until late September that
the matter was finally concluded with a finding
that the petitions were not meritorious. Thus
for nearly one-third of this year petitioner’s fam-
ily was split apart and doubtless the relation-
ships among family members damaged. DHHS
can and must do better.218

Criminal and civil courts do not permit such delay-
ing procedures—and neither should juvenile depen-
dency courts. Establishing a panel of pro-tem or retired
judges to substitute in emergency situations is one way
of addressing this need.219

4. When a case must be continued, judges should make
the continuance as short as possible, particularly when
the issue is the truth of the petition’s allegations. This
is an extremely challenging issue, but one that can be
effectively addressed with careful planning. The first
problem is that the court calendar (docket) is already
crowded with other cases. The second problem is that
the attorneys, social workers, and parties all have other
obligations. Simply setting a new calendar date can be
one of the most frustrating and complex hearings any
court will encounter. Nevertheless, to “give up” and set
the case out four to five months is a result that will be
detrimental to the child and family.

Court practices around the country offer possible
solutions to this problem.

a. Some courts set aside one day or an afternoon a
week for such emergencies.

b. Some courts have worked with the attorneys
representing the parties to ensure that counsel
is dedicated to one courtroom and, therefore,
always available.

c. Some larger courts have teams of attorneys rep-
resenting parties so that if one team member is
unavailable, the other attorney-member is ready
to proceed.

d. Many courts have hearings to determine the status
of each case before setting the matter for trial (see
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the discussion at VII B 4 infra). Since a trial will
take more time than an uncontested hearing and
court time is a scarce and valuable commodity,
these earlier hearings can explore settlement, deter-
mine the numbers of witnesses and whether any
experts are to be called, exchange expert reports,
indicate how long the attorneys believe it will take
to present their cases, whether some testimony can
be received in a documentary form (or by offer of
proof), what stipulations the parties are prepared to
make, and whether the court needs to make special
accommodations for any witnesses. In other words,
after such a status hearing, the court has a good
knowledge of the time necessary to complete the
adjudication and that there will be no “surprises” to
upset this estimate.

€. Many courts have written local rules outlining
how the court expects the attorneys and parties to
manage their cases. Santa Clara County, California,
offers an example of rules governing juvenile
dependency cases.220

5. Judges should attempt to get at least some decisions
or some work completed on the date of the scheduled
hearing even though some aspects of the case must
be continued. For example, if a report arrives late, ask
the attorneys and parties to read the report and con-
fer about whether the court can proceed even with
late-breaking information. Often the new information
does not bear upon some of the issues that the court
can resolve.

The court can also ask the parties to confer and to
come back the same day, after a few hours or after the
luncheon recess. By stressing the importance of the
timely completion of the legal issues before the court,
the parties may be able to work out an agreement or
agree that the court can make a decision.

6. Courts should implement a practice that the next
court hearing is scheduled before the parties leave the
courtroom.?21 The practice of sending out notices to
inform parties of the next hearing date without know-
ing who is available to attend is inefficient and also runs
the risk of not notifying parties, particularly parents,
who may change addresses.

7. While it may be necessary to take some issues under
advisement to complete legal research and writing before
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issuing a decision, nevertheless judges should work with
all due diligence to render their decisions as soon as
possible. Some state statutes or administrative regula-
tions require that a judge file a decision in certain types
of cases within a time limit,222 and a number of states
require that a judge render a decision within a certain
time period or be subject to consequences.223 In juvenile
dependency cases, the urgency to render timely decisions
within even shorter limits is compelling. With these con-
siderations in mind, many judges rule from the bench or
make their decisions immediately after the trial.

8. Judges should insist that whenever possible, the
disposition hearing should follow directly after comple-
tion of the adjudicatory hearing.224 This can be accom-
plished if the social worker prepares her report for the
adjudicatory hearing and includes recommendations for
the dispositional phase of the case.225 If the case must
be continued for preparation of the social worker's
report, it should be for a short period of time.226

E. Modifying the Court Structure

Some changes have more to do with the structure
of court operations than with what judges should be
doing with individual cases.

1. One Judge/One Family and
Long Judicial Assignments

Presiding judges will achieve better results for chil-
dren and families if they ensure that the court’s case
management policies assign one judicial officer to hear
a case from beginning to end.22” The policy of one-
judge/one-family or direct calendaring ensures that the
same judicial officer will hear a case from shelter care
hearing through the attainment of a permanent plan.228
The judge who hears all matters relating to a child or
family develops expertise about that family, understands
their needs, and can develop a productive working
relationship with them as new problems arise. Issues
that come before the court can be more expeditiously
managed since the judge understands which issues have
been previously litigated, what the parents have done
that brought the child to the attention of the authorities,
and what the plans for the family are.229

Judicial tenure also affects judicial effectiveness. It
takes time for judges to understand the complex juve-
nile dependency system. Judges who remain in the juve-

nile court for extended numbers of years are in a better
position to take control of their dockets and move cases
along expeditiously.230 Long-term assignment to the
juvenile court bench is a recognized best practice by
many policy publications.23!

2. Regular Systems Meetings

Judges should convene regular meetings of all par-
ticipants in the court system, and particularly the Agency
Director, to address issues relating to court improvement
and other administrative issues including the timely reso-
lution of child abuse and neglect cases.232 The issues to
be addressed at these meetings can include all administra-
tive and legal issues relating to delays in the court process
such as notice for hearings, lateness of social worker
reports, transportation of prisoners, location of fathers,
timely appearances by attorneys, and other barriers to
timely completion of hearings.

3. Early Appointment and Involvement of Attorneys

Presiding judges and other court leaders must
ensure that the parents are represented by well-trained,
effective counsel as early as possible in the court pro-
cess and throughout the life of a dependency case.233
Early assignment of counsel can make a significant dif-
ference, particularly if counsel can confer with their
clients before the initial hearing.234 Improved represen-
tation for parents has been demonstrated to reduce the
amount of time children wait to reach permanency.235
Moreover, the reduction in time to complete the shelter
care and adjudicatory hearings can lead to significant
increases in family reunification.230

Judges must also appoint counsel/guardian ad
litem for the child as early as possible in the case.237
The longer the delay in the appointment of counsel,
the longer the delay before court work can commence
and legal issues be resolved. Additionally, court systems
should encourage the creation of attorney teams, serving
designated departments (courtrooms). The team con-
cept enables court business to take place even in the
absence of one attorney since a team member can speak
for the client.238

4. Borrowing from the Civil Courts

Juvenile courts can borrow some of the tech-
niques developed by civil trial court reduction suc-
cesses. These include:
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Time standards, early screening and disposition
of cases, innovative calendaring techniques,
alternative dispute resolution, supportive tech-
nology to track cases and develop manage-
ment information, systems analysis to identify
bottlenecks, procedural changes, enforcement
of deadlines and stringent standards for con-
tinuances, forceful judicial leadership, ongoing
communication with the various agencies and
the bar, case differentiation, discovery controls,
[and] pretrial conferences.239

Congress has passed legislation addressing judicial
accountability regarding timely resolution of cases in the
federal courts.The legislation requires the Director of the
Administrative Office of the United States Courts to pre-
pare a semi-annual report for every federal district judge
and magistrate. The report must identify all motions and
bench trials that have been pending for more than six
months.240

Ideally, time standards and goals should be
incorporated into court rules and made legally
binding upon the court. Serious breaches of
court deadlines should be brought to the atten-
tion of the Chief Judge.241

The Utah state courts keep meticulous records
regarding each judge. One judge was removed from
office for failing to adjudicate juvenile dependency
cases within the statutory time lines.242

F. Policy and Resources

1. Legislatures should consider shorter timelines for
younger children who are the subjects of child protec-
tion proceedings. Several states have recognized the
child development principles reviewed in Section III
and reduced the reunification period for younger chil-
dren.243 In California, six months of reunification ser-
vices are offered to parents of children who are under
three when they enter the child protection system.244
Utah has a similar statute245 as does Colorado.246

2. Legislators and presiding judges must ensure that
juvenile courts have adequate resources to effectively
address delay reduction. While it is true that the steps
outlined above will all have an impact on reducing
delays in the juvenile dependency court, in the most
impacted courts, adequate resources will be necessary
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to complete the task.247 Thus it was necessary for the
Cook County, Illinois, courts to work with state and
local legislators to add 24 hearing officers in the juve-
nile dependency court before the court could reduce
its enormous caseload of over 55,000 children to its
current caseload of under 10,000.248 When the District
of Columbia reformed its juvenile dependency court, it
discovered that the court needed to add a number of
judicial officers.249 The Utah state court system added
five judges statewide to address child welfare needs in
the courts.250

Appellate courts recognize the challenges of the
trial court and encourage them to complete their work
despite overwhelming caseloads.

We are mindful that juvenile court judges, while
diligent and caring, are overworked and doing
their best to juggle ever-increasing caseloads
while suffering grossly inadequate resources.
The current judge in this case, alone, handles
a daily calendar of 40 to 50 cases, including 4
to 5 trials designated as “no time waiver” cases
because the minors are detained outside the
home.While each division of the court is vitally
important to the litigants and to society, there
is no division of greater importance than the
juvenile court, which deals with the sensitive
parent-child relationship and the potential of
horrendous damage to children.251

Viil. THE CHANGING ROLE OF THE JUDGE

If children are going to reach timely permanency,
many courts will have to change the way that busi-
ness is conducted.?52 That responsibility falls to the
judges who run the court and each courtroom therein.
Judges are responsible for outcomes in court, includ-
ing whether cases are heard within statutory timelines.
The changes that are necessary will have to begin with
judicial leadership.253

For some juvenile court judges, the observations
and recommendations in this paper will be familiar. They
have been running their courts efficiently, resolving cases
within state and federal guidelines, and children have
been achieving timely permanency. They understand
that reducing delay involves intense efforts regarding
court administration and the nuts and bolts of everyday
court operations. For others, many of these ideas, while
not foreign, will be frustrating and will be resisted. They
may believe that adopting the suggested approaches 